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STATE OF ARIZONA, ex rel., 
ROBERT K. CORBIN, Maricopa 
County Attorney, 


Petitioners and 
Appellants, 


VS. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 
and WALTER E. CRAIG, a Judge 
thereof, 


Respondents and 
Appellees. 
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STATEMENT OF THE JURISDICTIONAL 
PLEADINGS AND FACTS 


Hooper and Scroggs Case 


A complaint was filed in the United 
States District Court by Ron Kent Hooper and 
Purvis Ole Scroggs as plaintiffs against 
Honorable William H. Gooding, Judge of the 
Superior Gourt of Maricopa County, Arizone 
and the oteme of AmiZonamb ya Rober Gor bam, 
County Attorney of Maricopa County, Arizona, 
seeking a temporary restraining order restrain- 
ing Gooding and Corbin from proceeding with an 
open preliminary hearing pending hearing upon 
Piatti Ss Motton for a Prelitmnary Inqune elon, 
The complaint also sought a permanent injunc- 
tion against a further preliminary hearing 
until the defendant, Gooding, should exercise 
his discretion in the matter as to whether 
the hearing should be open or closed. 


The complaint alleged that the 
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Diainheifstwere each citizens of the United 
Staessen Gecoudentsmod Phoenix Arizona. 
Hooper was alleged to be a duly licensed 
member of the State Bar of Arizona. 

Gooding was sued in his official 
Gapacity asi.luge@e of the Arizona Superior 
Gourmet wind Cofbin in his of fiGkal eoapact ty 
as County ibtenmniey of Maricopa County, Amizona - 

It was alleged that criminal nuaieosca 
ings were pending against the plaintiffs in 
tMesSuperior Count of Maricopa, Count y.and 
that Judge Gooding was sitting as as a com- 
mitting magistrate to determine if probable 
Cauiscecetsted tOebind the olaintitis over fon 
cL ale ih the Maricopa County Superior Court: 

The plaintiffs alleged that evidence 
had “Deen Meceivedgby dudge Gooding as toerhe 
MalUte Of GUhe AcCcCuSallonS apainst pladmeitis 
aa part Of preliminary hearing motions and 
that on the basis of this testimony the 


plainit@ios. as defendants 1n the State 


criminal actions, were entitled to and moved 
the magistrate for an exclusionary order 
bamgine allypersons [rom the hearime except 
Comut Officers Awerwitinesses @when teseiiyinge 

Judge Gooding, it was alleged, found 
that plaintiffs would be damaged as to their 
BYrOovesstOtialvand DuSiness reputations and 
would be otherwise damaged but held that he 
had no power to close the hearing. 

Plaintiffs alleged that the Arizona 
Supreme Court refused to entertain a Petition 
for a Writ of Mandamus directed to Judge 
Goeodine@and that the constitmtional rights of 
Ne splaittitis Under the Sixt haeNinth and 
Fourteenth Amendments to the United Staies 
Constitution would be violated if the hearing 
was not closed. The plaintiffs then alleged 
that the refusal of Judge Gooding to exercise 
Dis tocwe ton amounted to action. tndera color 
Ofesbabe law. 


UUrisdrctron an the District: Courts io 


Sdierilaimeand act Upon DlAaintifrs' Complaint 
Vaswesser eco BOW rrolmocctloOneraas, Tithe 
Momadd ocCllOnetgoe, litle 42 SS Uinitemeotates 
Code. District Judge Graig issued a temporary 
Mostrar wing order and alter nearime. aoe — 
Liminary injunction, to be more fully reviewed 
in connection with the Concise Statement of 
the Case. 

Tree Stake of “irvzonarandskobert Corbin 
as County Attorney has appealed from the 
Seiginal order entered by Judge Graig, by 
Neoumecwor Apoealsrriled in thes District Clerk's 
Gri icesMaren 15, 1968, and iYvom the Findings 
Oo: Neact, Comclusions of Lawvand Order and 
Dudes, “Smercdemarciwee., 1968, by Notice 
Mee peal st ltecmmarcen 20; 1900. 

JURISdTe ton in tne Court of Appears 
HOVCibertaine tis appeal flows™from whe pro= 
Ps woms OF Sect lon 1292 —1itle 26, United 


States Code. 
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Vimisdicithonerm tLhe Court of Aoaeais 
TOMemt Cr lami tmewPetitioneier a hirit of 
Mamdeanticw Oreakterfatively, a Writ of Pro— 
obit Oe flows fom the All Writs statute, 


Secr ion ool eiiwter2s UnimedmStates Cede. 


boroguez Case 


Mie cCometaime in the Borquez case 
Weacks thewnogner amd SCrogees complain: in 
Bee eniiniee detatl;, A Justice of thewPeace 
ida Westfall, 1s the judicial defendant and 
pPemweyer, tie pRaintiff, 16 aileged to be a 
juvenile released by the Juvenile Court to 
WaeceMarleGpa GOuUnty AULHOrlttes tor prosecu— 
ivon as an aduikmmor wniirder. 

District Judge Craig issued a temporary 
ender also tracking the Hooper and Screags 
PeeMininaryworder and set aghearing on 
issuance Of An tnvuerlocutory order for March 
Poe eG S. 


RPrverwto thatedate these proceedings 
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Momo sinactitured and there has therecrore 
been no interlocutory order issued. In 
Uivsmmespee! tiGeceses, procedurally, are 
ima citierent posture: 

ies jaelcdmol ton asserted im tive 
Diciienciacourt Giseackin Section Lad3, Tittle 
ZiopeOneued so uyes Oder andwoecculLon Looue 
iter iii Ledwamates Code. 

Wer sduwenion in the Court of Appeals 
to entertain the Petition rests upon the All 
Melis Statute, Seetron Lool, TitWermzoe Umuted 


States Code. 
CONCISE STATEMENT OF THE CASE 


Two complaints were filed in the State 
Courewor tier Suate of Arizona by the County 
MiLorney ot Maricopa County Arizona, ineone 
case charging Ron Kent Hooper and Ole Purvis 
Bereoges as defendants with the crime of 
Peter Vion somo lLcierrOpeO@ry sand Sine Wheeot Wen 


ClareiiewDanny Lorqnes withethexeramnc of 
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Tne Hooper and Scroggs case was 
aectencd to dudge William H. Gooding, a 
Superior eCom@e Gudee, as a Magletrate Tor 
Dremmminary Nearing, to delemminc™r: Piewe 
Tess propebLe cause 10 hold the cerendanire 
Lome trie! an wine Supcrior Court for the 
Cliveecca “Climes. Ire Borquez case was 
PIomotedmuCOmUshree Of tie Peace ida 
Pesttall,) 25 a magistrate for a like purpose. 

Prior to the takine of evidence in 
each case the defendants moved for an ex- 
euusionanry order requiring tnat all persens: 
CEMer thane cours Cri 1lcCiats, “1 inesses@eiancd 
Peotit vine coullsce! ana the parties, be 
PeiGuedmi nom ame remaln OubSlde The colune— 
room. The basis for the motion in each 
case was alleged interference with the 
PSPeiVeie oven. LO ane 1uioce hla le ie ind 
Meldwiomeawcwer and, Lutter, Gal tie 


respective defendants' professional, business 
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and general character reputations would be 
irpeparably damaged @nd their right of 
peivecy Aiea l ly ravadec . 

Judge Gooding, on the basis of certain 
evidence theretofore received by him in hear~ 
ings on motions, found that an exclusionary 
order should be entered but that he Lacked 
(Ummsdseet tan 10 enter Such an order. 

Tt aS AWlewed tn the Borquez case 
that Justice of the Peace Westfall made like 
findings and also refused to enter an ex- 
clusionary order because of lack of juris- 
@icirion SO to do. 

Prior these hearings Rule 27, Arizona 
Mebeseo1 Criminal “Procedure, had read as 
follows: 

"During the examination of any 

Wiktwess. Om wiethl une detendant Sis 

making a statement or testifying, the 

magistrate may and on the request of 

Gerendant Shall exalude all other 

witnesses, He may also cause the 

witnesses to be kept separate and 


prevented from communicating with 
each other until all are examined. 
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Hie wmaelatrate Shall also, upems une 
SOUS se WlalsMGliss eglevennt | Tee Lb Ge 
from the examination every person 

CxcCemt amLOorneys Mnethe case Said 

Cieeor aml tne scant.” 

On weary 29, 1958, the Arizona 
Supreme Court amended Rule 27, effective 
Poumucr vel, loueo, By Strikime Thererrom elie 
iat Semtence thereol . 

The evidence upon which Judge Gooding 
aeecd imleconeluding as he did and Woon whiten 
Justice of the Peace Westfall concluded as she 
is alleged to have concluded was not before 
Ciemvis ec te wu and 1s TOtmpart Ol sine 
record's 

HeOper sand scrorme first Tiled sire 
Mere Winiwediastaues District (COUrt {One imme 
Pasteic. Of Mirizena fOr iniunctive meter 
restraining the Superior Court judee irom 
peoceeding with an open preliminary hearing 
until the judge exercised his discretion as 


to whether the hearing should be open or closed. 


Mic order announced from tme Dench, 


atmer hicarinme, Dyaudee Crate, ondered a 
Do eoiMinary  ieinetT1On Ppronlbitine an open 
preliminary hearing as to Hooper and Scroggs 
"until such time as the Arizona Supreme Court 
may have an opportunity to clarify the inter- 
peetatiGnwOt Gmc —2/.)a5 amended.” lines count 
auso Iinstriiemed the County Attommey to i1n- 
Sant "Appia rale proceedings” dneaorder 
POmmeeMereupmeme  sOurt Of Arizona to Uelarriy 
Role 27 ,84s amended. 

gest oumal Findings Of Fagen, “Conelusiens 
of Law and Order and Judgment, signed and en- 
iewed Some tenm@days iatem> alter this camee 
oo ittkeomine tier CircuLt Court.) Over tine 
objections of the State of Arizona and the 
County Attorney, enlarged upon and embellished 
ie Omer or Maren 6, 1y6e. The Ordereand 
TC ciiemtevammiaweriakiy differentia! vomeuns 
Order sanuneumeed from the bench. 

Rice teir ious id [Cee lic l 1 Gham cr — 


cised the asserted discretion of the Arizona 
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Supe MOrmCiuimcmytde@e, fOr thegin jumeciem 

Gan Acammist Meldmme any further open pre= 
liminary hearing in the Hooper and Scroggs 
Coe DOUdI Ne sCtarligcaltlousby tne Stabe coun 
Gruber 2 7% 

ie itmiat, written order requested 
Phat une County sAtTOsney 1nstiliute aneappve— 
priate proceeding to procure an Arizona 
souveme Commueshadline as to the discretion of 
macistrates to hold closed preliminary hear= 
iyies. shhe inj@mcetion was made "effective 
femiageclari¢fication of the interpretation 
Clo (|Get suheskiiles Gi Cyuiminal Precedume 
PomeEne State a: Arizona, asvamended Dy sine 
Supreme Court Of Arizona." 

The Borquez case was pending for 
hearing when this proceeding was instituted, 
hence no formal or other findings were made 
by thes Distemel Court< 

Whele the Various Tactual findings 
niate wy wre Dictrict Judge and the mag@uearrate, 
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for the purposes of this appeal they may 
be assumed as true. 

They are: 

1. There had already been substantial 
Beemial oubticity anout each case. 

co. “hSteancipal withess 10Tr the pre— 
SGcuLttOn in tmwe Hooper and Scroggs case fad 
admitted LO Humerous convictions for Sexual 
and drug offenses. 

Se BU Gemprinei pal wlrieso ms ore the 
PEGs ccUl mem Iie the Hoomer and Seroggs case 
had admitted to bargains made with law en- 
forcement officers to dismiss nearly thirty 
charges pending in Arizona against her and 
Bel husband. 

oy She principal proesecut lon wy ilimess 
had made extremely derogatory remarks about 
mig@per Se Legal abality. 

Spe bat evidence would=be vrodvcea 
aft the preliminary hearing which very well 


Woeeme Mol be admissible at the time of traal, 
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if there wes a trial. 

Outre One Of tite der engant sein 
Mime wcansce Del@momine Court was a Rol esoigner 
fee, tnat tie OlPer wasea businessman wena: 
i publi Cltwe in COmmection with the matvers 
then before the Court would be detrimental 
to their wreressional and bUSahess weputa— 
iMmoncmeand afiect their livelihoods. 

(. Bhat the amendment to Rule 27 of 
(ieee cizomaeeueS@OoL Cramitinalerrocedure=con— 
Sientcd 4 Mandate from the Supreme Court oi 
Helgzena that a judiee of the Superior Court “of 
Pipeconawor a MUsbrce Of bie™Peacem sifting asia 
magistrate could not in its discretion exclude 
all persons from a preliminary hearing. 
(Magistrate Gooding). 

om Mat 1f poblicily were distribured 
generally with respect to the evidence sub- 
mitted at the preliminary hearing in the State 
Ccmgmeunemiereondants ia the State Court pro- 
Cocding Teme well suffer irreparable injury: 


that in the event of general publicity of the 
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matters presented at the preliminary hearing 
in the State Court proceeding there might 

well be a likelihood that a fair and impartial 
(icy ie pwiot sibs ODtainable 2m a train 
Meercooa COMmmingeOYr agdgacent COUMT leas 

OO Sew eis 1h Lats cCauce goad 
exhausted their state remedies in the state 
CO Umit. 

The Borquez case is pending in the 
DisirTcCl Comm spon the prelijinary order 
faced sy times DiStrict Judee Upon Ene Ver in aed 
copra OteBormiteZ. Lhe "orelimunary ome 
Pound Cal tie aiuStice of the Peace had ins 
Metene soOWwereuno Ohacr Al closed Wear ine ef or 
Pood Cause, thal substantial constitutional 
@eest lOnss were presented and that Borgquez 
WaGmexiauwstca his State remedies. Aecordmnon, 
mers talcumMeacistnale Was Ondered) to reread 
imem any turther open preliminary nearings 
Wiivwemaccn ko, 1968, at Lil o'clock sa. mmor 


itt tier teunecmorder of tne Court, an when 
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tine the pDamivese ere directcd to appear 
Teor arcumenewar tne iat tere presented in 
itis causc. " 

Thee’ Totmey Geniendleaof Vine o> tape or 
mimiqwona thereupon premeared and presemtcd= tne 
fet iilon Of thie Stake of Arizona «ind 1s 
Cole cei cmmer, Wobert Corbin. Tor a Weal 
Ome tiondsus or Prohibition, as the Comm 
might determine applicable oO corrects Whis 
ieamsewol Judicial power by the District Couree 

Dives COM SOL OAD peals directed Ghat eiae 
Meee ne COnatdered and treated poth as an 
Bgpeal On ine merits from an “order “rant une 
er eclocubory thgunction and as a Petitvon 
ome oNtraAOrdi nary writ , 

Accorvdmmely Petitwoners filed a Notice 
on Appear Tomunew@Gourt of Appeals on Maren, 15. 
BOS, saneGe tOlLlOwine tie enlry Of “ihe Findings 
Gf Fact and Conclusions of Law and Order and 
mudement, 1tlLed a iuether Notice of Appeal ao 


icomerr CUMEGGirt OF Anpecads March 20, 1966. 
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SPEC ir (CL ION OF ERROR 1 


ime Disiviet Judge crred 1m accent 1 me 
jure ol longem orattine am injumelion stay- 
ite ws ate Comnm =1clion COnimedry Loot hew reali. 
tions imposed upon such action by Section 2283, 
ie £o5 Unmeeed Staves Cette, for” the reason 
Sew ln wonGct tonewas not 
(a) ‘expressly authorized by Act of 
Comecess; 
(DS siscessary in aid of the Diseeice 
Camret Ss jel sdiclion. sor 
(c) necessary to protect or effectuate 


its judgements. 
Sree ITCATION OF ERROR IT 


Tiree Ors rire. Judee erre@ i eran 7 ino 
Cee cigmimei bon and staying State Court aciior 
for the reason there was no showing of clear 
and imminent irreparable injury sufficient To 


Woemmamer: caderal interference with State court 
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SPEC URI CR TION Ol ERROR TIT 


ihe ometriec: Judee erred mn prhant ing 
Hern fiienrom slayins State court actton ier 
the reason the plaintiffs (defendants in the 
State court) had an adequate remedy Tor relier, 
Mew sustified, and had not exhausted their state 
remedies, i1.e€., by Motions to Quash The In- 
fommeation aAd@messed to the tTriral court and by 
memgcal tOMene “Stale appellate courts fi nec- 
essary. Further, a Writ of Mandamus does not 
mee tO, COmerol diserebaon of an interior Trae 
buneal or to review error in interlocutory 
Peecens within the jurisdiction ot the amienior 


ie omina |. 


Sebel rCA TL TON OF ERROR NOV 


Wage DPstrict Judes erred 1 sora mane 
otaiiiqumethad Stayane Stabe COUrl “ACttan si oT 
Piemceason Ine betie CoOmplalnicrarr!tmantmyel 
Showed on their face that substantially the 
same relief had been sought by plaintiffs in 
peenmetne Arizonae Court of Appeals nd the 


4- 


Metzenvwoupremce CoOlUrt? and tad been seiused 


se 


Flames Dy te itizona appellate courts. 
SPinieecenstitwuedea Geate court mmbempmeuae 
HioOneot Arizome bam thateei ther Lhe marr sovnave 
had no inherent power to close a hearing 
Decause Of @irt vetleee, Sect ionm@pieareiine 

Pe izome COnStTULUlTiIOn or that there was 10 
Surlicient showing of clear, imninent amd 
iMegeosrable impury to plainimiiswsucheas 
warranted denying the public the right and 
miperiy Of observing the court preacesses, of 
tae Avizona Courts as gcwaraniteed by both the 
United States and the Arizona Constitutions. 
iiieeither event, the error of the Arizona 
Courts, if Da@eeeetimicrrorswas committed, ws 
moe Subject to review by a United States 


NeSotrict (COure Minder 1is equi ly powers. 


SPECIFICATION OF ERROR NO. V 


The District Judge erred in assuming 
flmMsdteltom 25 tO Gach complaint ugene the 
Senor iieot —seClLl One 1 See, litle 42 United 


wea ues Se Ode, 86r une reasons 
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(aprwead Stature 16 inapplicaple to 
tie octave Of ATi Zona. 2 ouper lor 
Come “Oremus ce Cre thew Pemee 2nd 
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(bp) tie wns Of a maieistate rerusing 
(oO close 2 preliminary ‘nearing to 
ime, public puree’ Co Sieh mats — 
Meate’s Inter prema son or Stale 
statutes does not constitute action 
Dye a person Tunic wmeolor Or a 
Stature. Ordbiante . eoemla tion: 
eustom Of Usage Of =a stare; 

(Co) 2Suter ioe: Court: Judee, Justice oF 
jie Peace and Ccumty Attorney are 
mot “table” under Seeivon Ics te 
Sut at tie Lustance Gf a part 7 
in uiges 'Mwaen actineswi th iiatie We 
judvetal or quasi SRC icral au 
Umer tly and jgurisdlorEone. 
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hur waection is toe eden complaint ‘upon Die 
anormy Of ScCtion Iva, Title 28, United 
prooees Code, for the reason that the reiusal 
or oech tingistrate to construe Rule 27, 
(eso nules om Criminel Procedure, as 
ancnded, and the Arizona constitutional pro- 
weston. Avs cle 2 oscrron Ply as@al lowing =a 
ies tra Vem inherent power to ordier”a closed 
pact imminary Neamine does not constitute 
coimiercetod “Under color ol amy Sate Law, 
emo. ord lence. regulatl lon. custom or 
feocn On any Mient, privilege or immunity 
peeme@cd by the Constitution of the Wiitied: 
Peoees" fer does it amount to eround for 


BiGmrachic eller under any Act of Congress 


Peaoeaine Lor prOteCLiOn Of Civil rights. 
oPiUGlerealTtON OF ERROR NO. Vil 


iver Diatemet Wuckec erred in finding 
(ores lines 21-29, Findings of Fact, Con- 


eluwtions of Law Sand Order) that “"hoth counsel 
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(counsel for Rom Kent Hooper and Purvis Ole 
Segeeccs and toe State of Akyivona and Robert 
Corbin, as Cointy Attorney) concurved that 
if «+ + Honorable William H. Gooding * «+ had 
imoerent power Lo Wepelude tne public 73. the 
Gamse referred tovwas an appropriate cauee for 
thee CGkirt Omer R rics eMuitsediscre tionnaire aor 
(lowclOoscamneartic" for tne reason thar «here 
is no evidence in the record to support such 


a finding. 
SUMMARY OF ARGUMENT 


i 
Secivon 2283, Tithe 2e, Unilvedgsuaees 
Code, provides: 


Peecouct Of <ihte Untied Statesene 
VOEPReratieant InguUncrian tO Stay pro- 
ceedings in a State court except as 
exDresoiy auimorized by Act of Corgmcoc. 
Grewnere “ecessary in aid Of 1 te uric— 
CLetirOne Or LO protect or ettecmuaic 
its judgments.” 
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ZO, United Siareemeotlicge svannniictmen MGongress 
expressly aulhorizimg a“Court of Tne United 
States (0 Grail @aneingiiction to stay mro- 
ecedings Ln aaarare contr 
ae 

Even if either Section 1983 or Section 
laa De CONS Teeede oO CONSLITULe such an ex-— 
Press AWEnOPizet lon there wasmnomsho nae, 
etimer Dy overiiwed Complaint Gre by evidence 
Gi vate CXCeDIlOnal Case Comonstmatumc cleanse 
iimMinent cuidate marabhemdanaae Comainiaee tara — 
tiiri In the Dpastrver’Coumt Pileowiwe 1 ena 
wEeOlatLiOnN Of amy feceral conslitutional sovones 
Cl SUCH Demetri! vaemvamcanmed ammedeeal court 
Imeintertermie with and embarrassing routine 
Swerve court ccriminel proceedings. 

ah 
Mere speculative possibility that 
(a) evidence which very well might 
not be admissible at the time of 
UViges Would we produced at tne 
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(H)e it publicity 1s distributed 
generally with respect 10 
evidence admitted on the pre- 
lominery hearing the der Gmdamis 
im the State @ourt proceeding 
ineohe well sutter irreparaple 
Layee: 

(c) in the event of general publicity 
of the matters presented at the 
preliminary hearing there "might 
Well be a likefighogd thagea fair 
afd tnpartial juny ment enor (De 
obtainable in a trial in Maricopa 
County or adjacemt counties” 

fable tateshort of a Showing Of a e@lear and 
imminent dawcer of irreparable ingury 10 a 
Get cmdant) throwebsdieregard of a claimed 
comom Cul Ona Tien ot "such derendantsas 1s 
Vequiited DO justity a Pederal cour’ ineatucer— 
femmenewinwaerouline criminal prosecution in 


ee State court . 
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ae facet theta, UCerendant tS a bawvwen. 
eebucinesstian Or ATMinor and@evrdcice adduced 
Goo a previmnimery hearing might be embarrass— 
Mme (om YeSui in Seme damage to tne repula— 
tion of Such defendant does not give rmse iro 
lV puwesumption That there 15 a ciear nd 
Mimenent udam@er of irreparable damaee to 
sucn defendant such a5 warrants a Federal 
Sommet “STC: In a rouline Camel pro- 
Soeureonm Liat olalve COUT? and Gweeerine 7a 
cute Jidge or Justice of the Peace as to 
PoOvwecuen proceecdine Shall be ‘conducted: 
WirS 15 awit lenwtariy true when tine omy 
Saowlhe madewurscloses that the principal 
prosecution witness has a criminal record for 
Sex fama UOpe “crimes and 1s unprincipled, 
Since such a showing would only have the 
effect of destroying her trustworthiness as 
ay Wwiniess wand as tending to exonerate time 


defendant. 
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V 
mie -emreclrot The cla iincwod sol vem ih. 
Mime DIStr vel Court, Simwoly stated were 

(ay) = Nuts 27, Rules of Criminal —vo— 
Pearce Bs amendcd aug Ay idele 2. 
Seciuon Lly Arrow Cons umeutlonr 
dO ots WeStrali ae Tees trate Min 
hes TaAscretion from onder iim <a 
éclosed preclbiningim® heaving Ln vine 
Oreercise Of sfaS Sloneron! syns 
Cieiuam SO LO 0 UpOmed proper 
showing of the need therefor; 

(b) Judge Gooding and Justice of the 
Peace Westfall misintberoreted the 
Arizona law -- 1.e., made a mistake 
as £O tne laws iiamalein ean) ane ai 
focutory ruling which, prejuaweed 
DlAUetIi 1S (COMmStitut Lome een oe 

(c) A federal district judge, in the 
excercise of the “equity peweres of 


S Wistricet Court may titer vone 
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feo tte to timc in a Seare 
Comme c Criminal peoseccutton wnd 
COimmec. Siveh errors AS) Wine > oe 
count cramiinal proceedaime goes 
for waked . 

We, 

ii the fomeeoine docs not properly 
iwc Pitino! OSL Ti OMmein TiteeDistrict 
Colum below then it PoOllOMie., in vaew of the 
Sleut 2ud uUnecomivocal ass@riions by plaintiffs 
OMe hear whLelAatceon of their Redmieal con- 
Seer Onab rivnes by whe magistrates: 1 
Digeetecoedenvane a closed hearing, that ule 
oe as “enienaices and Amimoler?. Section 11 om 
time Arizona Constitution aS interpreted by 
vc worsen COURLS MCONeMnyenes, Tne tn cams etes 
CONSTLUGEIOn Gnd Bence aire unconstitutional 

if tmils 15 (he position oF the olain-— 
ibis. iferie District Court. boeneonl ya 
ieee —jmagpemiedcral District Court wonld 
mace that determination and Judge Craig was 


Waeenlout Jurisdiction to rule in tWe matter. 
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{orn 

CoOmerenymeeCumoc Stalled i iidiiies jan 
Momeeus ons inf eae Mistirict Court's Pindinegs 
meme onelistens., Mialntitis In the Pistrict 
Com fed Volmexnaustled “their Stave cuumy 
remedies. 

If, as plaintiffs contend, the magis- 
Memes Ih tne Stare court had Mmicrenv™ power 
her order a Closed preliminary hearwne ssuch 
Peer emust De a Giscretionary power, to be 
See ciced Dy tne Magistrates; 1f Ta nis dis= 
Seenion irreparable harm may thaw lo a ce= 
Pegdant if an Open hearine 1S held and the 
Mimenre 2nrerest Gicitates thas an order ciosume 
eee iar mearin® LO tae pabltc be vomiered: 

Bie? aimee catrrOW 15 Malden Cian: “pire aminven 1 
Bees sOucht a Writ of Mandamus from (ne Arizona 
eppellAate courts directine the Wacistrares to 
CeCe, the oreliminary nearing closed to the 
DabLic and that the Avi wona appellate courts 
Mec we@recise1! ©COMCNUErtealn tne petTiitons. 


eo ot eS amead 


ond 
Sa 
fe); 
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Moncey. 11 Fis “core 


Sexes ted tMveir State renedies. 

it Serechencntary law, at Meast win 
Arizona, that a Writ of Mandamus may not 
Dememeloyedminemeontrol tThemdiscretiemwor an 
Pimer ror Tiina ls Neitner may Lewes cd 
Bichon Lavoie Ene appeklalempraced umes 
wemegmcect Wan error in@ansenver locutory “order 
NeademDy al iiperdor tribunal, 

Pet eben US SeulS ici tam ee eche 
boast ni Atiaeme, That netncrmonrmnal a weit 
ioe IS diserellonary with the tribunal =o 
mech Applasecation 1S made. Cleamiy une 
marzOoha appellate courts May well=have con-— 
garded that the Petitioners im those courts 
had not made a showing which justified 
Pesuamec Ol a prerogative writ (ames that 
Piememnor Of the Magistrate, if in tact 
“Or  Peoulde be readily texanined sand con 
Beoctoie Lih Pound 10 be preguduclal bp yastime 


erderly @ppeal process. 


ARGUMENT - GENERAL 


Hs Wie positton Oleapmel Loco. ( tor 
COmMucmuciocrymuinless OUNeGrwise indicated, 
the term appelisces will be used to apply 
Cometally tose al igs tn the DustriceE 
Comet ceseseandeta ber wesponder 1S and 
appellees) can best be described as ambivalent. 
On the one hand it is argued that the magis- 
trates in the State court have inherent power 
to order a closed hearing -- a discretionary 
Bower so tO dO if a Showing of prejudice is 
made -- yet hot on the heels of that argument 
Comes Une aweument, somewnat disguised it isa 
ite. UL MWONShMCHGSs lt appears To pe tneix 
eecument tmat the magistrate must close the 
Mearive because uot Sule Constitutional icons 
Oreolar nit ioris . 

AppSclleeer have. a hard Chede@e. tt ihe 
argument is that under state law the magistrate 
has the inherent power to close the hearings 


but misinterpreted the state law then the 


mas 


fiaesirate Simply made a mistake, but a 
mistake as to law in a matter within his 
ge Ps dict Voie. 

Do appellees contend that a Federal 
court may review and nullify under its equity 
powers interlocutory rules of a Stave court 
in a state criminal prosecution, reviewable 
on appeal under an orderly state appeal pro- 
cedure and by injumetion mullify or correet 
any error claimed to involve federal con- 
stitutional rights of defendants and asserted 
to have been made by the State court in 
interpreting state law? 

To state the question is to state the 
answer. 

Appellees must then be driven to the 
contention that the magistrate must close 
ibieaheariwe UO protect the CcComstitutionaL 
rights of the plaintiffs below and hence 
hubel2/, Akivona Kules of Criminal Procedure, 


as amended, and Articie 2,.Séttion L1, of 
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S estas Vigets Ola ieigua 
went Mel a2 ef “startet 


MOLTALBS Fay, 
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iige ei Aone COnatistution as construed by 

umes Coad. cComuravene the Constitution 

of the United States and hence are void. 
What then about the requirements of 


Sectvom 2281, Title 28% United staiktes Coder 


Il. The substance of the findings 
hearings upon the claimed irreparable damage 
To defendants inthe State court procecding 
may be stated and disposed of as follows: 

(oe Thegeshadsalmerd wa becimsnbsianti al 
Becurial publicity, (Geod or bad?) 

Peetrial publitity. Unless Suchmas would 
iiilame the community or make opitblic prejudicial 
iaiwer wholly inadmissible in evidence, has 
bever been Bnoupht to be -damaeing to a de- 
Pendant (Sumigechismhe a famneriabas Thewemwas 
moO smowlmec= or any Such publicity which could 


possibly impair defendants' rights to a fair 


ela l. 


Same eee) 00 0 ee 
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be admissible at the Pine OL wir ian, 

hi ser aeneostmparZ live Tivdane by 
Une magiStraies adopted Dy the Prstrict judge. 
Does it amount to a confession of judicial in- 
Sonocrency om vie part Of tne mapistrarces 
Mevorved == a lack’ Gr legal knowledge suffi- 
cient to enable the presiding magistrate To 
SMenUdeEderelevanl, incompetent Or Ijperoper 
evrcence? 

Pees it indicatS iat Gemewec comace! 
Baepeosea tO EMR Ene Dreliminary Mearine into 
emem>cOVery Cevlce, Subpoena all avaliable 
DOesomole WhltheSsses, State or Cthemise, amd 
ioeeerrocare whem fully as to everytii ne which 
ey Mient know about the matter even if in 
ive pemecess Iilercomer evidenee be put in wine 
record ostensibly on behalf of the defendant 
but to which defendant intended to object at 
ime tame sor “ie trues ? 

In any event there was no showing of 


ay Siuotua Gwtonce to Support tirese most 


& 
> 
Be <a” e : 
* - 


Spocweative COMmelnSil ens . 

Co) ese ie Stave comet 
botomwe tien Count vonld begdetnentaleogphicir 
mepmmations and affect their livelihoods. 

PuMesspec culation siisipepertedyiby prool . 
In view of the claim there had already been 
Teese aatial- pretrial pipet y" 1% 15° iedeed 
G@taticult to understand in what. manner addi-— 
tional publicity would substantially enhance 
iimes injury, Certainly the threc-=rime circus 
which the State court defendants have con- 
Gijeled gives Ite Support to the notiga 
they did not desire publicity and would be 
injured by.it. 

Gc ka he ciety ele mci is 
Bee BD Ubed er Cally with geamect TO wine 
evidence submitted at the preliminary 


Peewee Statencoustaderendants mient 
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Again sheer conclusive speculations, 
Whe ly Vackeinieean any Gwrdemihraryshacrnal 
basta. 

Mille the Superier @ourl magistrate 
flemor ENcCelooOper and SCroges weace Tomme that 
igen ecnre: Proscecht lon wilness against Hooper 
and Scroggs was a most unsavory and unprincipled 
Peco, a CONYEGTCd DPYOStTILUTeeamd Cope Vrelaver 
willing to make deals with police officers -- 
fot Weweties Gears Woon tnew case 15° nor 
Death —=— the District wudee apparently did 
mou rely Uie@m tis as spportinge the@merits 
Ciepleint tins! ~ Hoeper and Sevores ) claums 
on Ingury.. 

SUperl iTClally at meaot elt wold seem 
Grae these derendants stood i0 gain quite 


appreciably from exposure as to the 
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(itee bua bllity Of tnerr chier accuser. 
We will now deal briefly with the 
SucnOriules Suppemuine “each Speci tl camion 


Stewecror, Wssiped as Scemasconvenlent , 


ob e iG ONS OM BO ine ei VN Dan 
I 


Tne District Jugee erred tn accepting 
MUbTSdictioOn and Sranting aneiniUnction stay- 
miewolaLe seo TCLLOn Camermany FO he restric — 
iMmeona  1mMposca Upon Such Gerlom by Section 2282— 
bebe 2o, Unived States Coce fer ine reason 
CHGh In iumer len was not 


(a) expressly authorized by Act of 
Cameress: 


(b)° elessary in aid of the District 
Canries jar rsd row rou. or 


(c) necessary to protect or effectuate 
its judgments. 


cad 


The District Judge erred in granting 
ela umMctien and Staying Stare court action 
fone ine veason there was Mo Ssmowime Of ‘@lear 
and imminent irreparable injury sufficient to 
Waerane Tedéeral interieremee witn Stare court 
acrion. 


: V 


ime Diety ict quate "erred invassumi ns 


ay 


v] 


jurisdiction as to each complaint upon the 
Aieeerity Orpoection 1933, Title 42, United 
eres ve Oder nor” tive reasous 


(eyeice ld Statute 1S ayes o0licanbe sro 
the State of Arjg®na, a Superior 
Court or Justice of the Peace and 
wm County Attorney; 


(b) the ruling of a magistrate refusing 
to close a preliminary hearing to 
the public pursuant to such magis- 
@eate's interpretation of State 
statutes does not constitute action 
nyc Cr san iamder ~CoOlorm Ol “a 
Stature, ordinance, regulat Vom 
Clismommor usace Olmas Stale: 


Co)}m BR Simertor Court Ji@ger Jiustuec oF 
ime Peace amd County Altorneyeare 
fot “tiable” Gniderescel1on Goes LO 
tid sat tne tis tamec ot a “paris, 
Poured wien act lwo Wwitnim ft mem, 
fueaClal OF Guast-(udtelal a0 
Pmority and jnrtsducrelon. 


VoL 


The District Judge erred in assuming 
MMiris@rction es to cach *coiipiaant upon the 
Meet iy ot eae ction Lalo eritle 2657 Uatecd 
ele seOode, 10T) UNC reason what the gertca: 
Pesce jes wobrate tO ConSteue Rule 27 er ona 
Puies of (Crininegs Procedure, as amended , gamd 
PCT Zone COMStLtULLONGM DroOVvis Pons article 
eee oecitom ll, 2S Allowing a magistrate in- 
Merete power tO Order a closed prelininary 
etm scocs Nol COMSiitube "deprivation, 
MidieGmealor Sol any Stale law. Sstathte: 


oto e, Treculatwon, slom Or usage, of 
one eet. privy bees or Immunity secured 
ie Ene Consul uemon of Gite United S tases ” 
Ter eeoes tenor. te eroundafors cqurtapie 
relief under any Act of Congress providing 
POrmouOvcCtETOawet Civil rights. 


Sectlom 2400 Llthew 2c. Wintt cd famawes 


Codec paevides 26 ToOlvows: 


WS bo. Shay of slate cours 
proceedings 


me COMME Of “he United Sha resenay eid 
Srant ano in juMct ion toO.Stay “prec ceding. 
Meee Seo SCONE “Ex CCDE eS Vem neccce 0 
atenorrzciuby MNCL Of COnemece, -Orewiiolme 
ncecCSegrmy In aid Of LWS Jumwedact tone 
Oe GO gmOlCet @r E1leci rags Mise {ues — 
Henise. 


Secl ton Uoge Title. Unit cde cma s 


Code, provides Ace Tollows: 


Oe Booo. Civil action for deprivation 
Of fleas 


Evemy mecsom wie, under Coder oOo! van 
Soave, OfCikeance, Teri lan iol cre none 
Oepioace Of “any State of Terri tony 
Slee cUsweer Causes [oO De Subijcered sma 
CiemzZone Of the United States or other 
Benommwlt hin the jurisdiction thewecr 
Wome Ceprivalion Of any Yriehes, priv— 
eeomes, OF Immunities Secured (by. tac 
Ccistsseutron and laws a small be Liabie 
LOetne pesey Ilnjimed in an aeticmeat Paw, 
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wee 1 4eccie. Or otter proper pro- 
Seether fol Moincss . | 


Seceuon toda, Title 235 United stamces 
SOdeeeprovides, iff part as Tollons: 


Vs tome. Civil rights and elective 
francnise 


ne district courts Shall haveror nati 
{ur M@edistron of amy civil acttfom eulnome@ed 
by Tale Wo Ine conmenced by any person: 


(3) To redress the deprivation, under 
COLO! On gaia SOR TC law, Statute, ordinance. 
Pech amin, Custom Ol usage, jor “any ioe 
ou ere Cewor IMiNunlty Secmeed —b) Sune 20on— 
Stitucion Of the Ugited* Saatecror bya: 
wee Or™COuemMess providing Tor Cama fF iaies 
Gf yortizens or of all persons witoin tine 
Mucisctecrron Of the United svaves: 


(4) To recover damages or to secure 
equitable or other relief under any Act 
Cree omemess Drevidine iam (io apy occ lumen 
CO. felvd Wawents, Including the Yen So mvore 
ime tiest question for consideration 1s 
whether and under what circumstances a Federal 
court may issue injunctive process designed to 
Pee eae COUrT Action. 
ie dr cine | Jvdletary Act 4ot aye cmeoave 


Mimeepeeacmmower (0 The Lem@erai Courts to issue 


Melee mOor Gegunction. In 1/93 these courts 
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were given the specific power, but a power 
hedged with restrictions, one of which was 
(ee | Oresian) a sr1t of Injunc een 
be granted to stay proceedings in any 
COUminor Gmomave. “et “or March 2, 
1793, ¢.Me2, 3 8. 
biMne restriction, timus “enacted, was 2 
Secoirieant Liiustvallowpol Vnerstrome appee- 
Nero! Cle tye Pariy Comecesses of Lhe idangen 
of encroachment by federal courts on state 
ikaw tooo. -ediiity. Lawewey. 345, Gary. 

Wiis jot LOL 1 eaepears doubi? at 
if there was any exception to a iiteral read- 
Pi Oneine static. ie se aeqmce Ser 1 ous iy 
iipattel tae federal judicia lvemer, Dut Tine 
courts bowed to the mandate of Congress. 30 
Ieich. baw Rev 1145; Lidge. 

Dgomearver Dot NaLolal const mie— 
tion and by statutory exception, the statute 
Sua@ustiy cvolved info mat today is 28 
io Cem, ee 220d. 

Soecirly Voge wei vie CaSG OF 


Pees eine, | Heov oll, Mr. Justice 


Crier OpServed Mrat when a State court anee 
Coe JUrtsdmetlcw ol a Geasice, Mes right Go 
fecide could Bor be taren away by proceedings 
imeenother "amr, Pne rile. nessaid , nas iis 


ie ee POuadat LOnmmaes merciy in Comme, 
Dee OWMMie@cesl igs Por it one may enjoin, 
ioe OLNEY May TeLominmn. Iniunct lon, and 
Saus the parties bpewvwiehoul remedy; bere 
Dieaple £Or a CcOnbCmers Im Oneymit they dame 
meccesd inp the other,” 


in DSises ine Taylor...) Carry!, 20 How. 
Seep ie. Justice Campbell =stamed Bhat 1 was 
icemeity Ol whe court 


Wee 2: tO Clive spreterciice foo Such prin- 
Cipibe> Sand methods 6h foro sauine was “on aes 
serve to conciliate the distinct and in- 
Seopemee wr, LY IDUNel Sol Ghee Vabaves ald or 
mae Uud@ouw, so that tney may cocuerate yas 
harmonious members of a judicial system 
Ceextemsi Vewltihn Gre Uniled States, and 
Soi ine hO LHe paranoums aAueiOmih sot 
item eotiowCOMstt tution, Varese sand ederer 
obligations + + « /Congress,/7 in organ- 
ioe Che Judicial power of the United 
sieves, Gna ibis much wcireumepect Lomein 
avemamae occasions Por placing the tri- 
Dumais of tne Staves and of thes Union 
momen, Collis? oma.” 


piese Were <a bl cUvEleeascs. ine oe. 
ieiomercidier Vv. Wadley Wey? U.S. 148 Mar. 


ostltae Silyas semd) Tiel tre Const. tut 2on 
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Ve er Lote mo tates. the rient.t¢ 
Wen and e€niorce their own criminal laws, 
Po vand 2 is wee duty of tHe Supreme 
Ohnon t7 to guerd oe States from any en- 
Cromeomien: ton them rescrved Wecnits by 


tine General Govermment or the courts thereof." 


Aiter mov) federel district coumts began 
Loc iOln Sle cmon (CONEY prosccu lOmeamunder 
ellbesco invalid lame. These decitsoiems aroused 
IMLeGnSe  HOStimeity amone the states and produced 
e2ctly toe frictions between the nation and 
states which it had been the express object of 
itomcumo! Lida CO jrevent. Wtjenary. Law kev. 
See. (4a 
ipo eoenewoume, 2090 Mga, 12a. “2em5. 
Cette, oe. £14 (1907) a2 federal coms 
enjoined the Attorney General of Minnesota 
from enforcing a state law. When he ignored 
las injunction Reawas jalled for Conmeemau. 
ieee me tke ConLempe Seneence. ime 
U. S. Supreme Court used the following language: 
"The federal court cannot, of course, 
interfere in a case where the proceed- 
ings were already pending in a state 


Gout 6 he yi ont te en youn an 
IM ovidiel, even Though a Stivers Oficial, 


AL 
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oe) : 


Se wags sob SiGlLinie the pewer to 
Pea rite. court fron actinm@ sin any 


Case Ssrou cle merore it 4 s+ = I ain 
INM(UnG Laon geatnat an €@ndividweal is 
disobeyed “+ «+ ++ such disobedience is 


vs ae Ne 


Doh oomemOuly wei Ulle COMTL =04? <: 
Gan proceed without incurring any 
Dea ives Fs = no hr! Crence perween 
Se (foto eo ON j01n An individual from 
doine Cemgiain thimes, and the power to 
Sijoln COumtsel ron Procecdime In tierr 
own way to exercise jurisdiction, is 
Draw. anemme power TtTosto tine lander 
CRiotorSeeause Of « power to do tie 
Olmert 


Jusltiee Marlan, dissemling, wrote 


"This priweiple, if firmly established, 
WOULd= work a radical change in our 

Cover mmemeal System, 1 t woke: Inauourate 
a new era in the American judicial system 
Bidet Meine relativens Of the navianal amd 
SEavewwevernuments.. lt iwomld enaple tire 
Subordinate Federal courts to supervise 
and COnMumeis tne Ofte Ae liOm of tire 
states as if they were 'dependencies' or 
provinces. It would place the States oF 
Lite UnlOn. laa GONcititon. of Ini erioriiy 
never dreamed of when the Constitution 
was adopted or when the Eleventh Amend- 
ment was made a part of the supreme law 
Or tme Land,” 


in tencey ay. New Vonk slit ce ilismranec.) CO... 
mcm, 86 L.bd. 200 (lotiige a, 7 edera: 
DiStmiect Court enjoined a mam atom pyimeine a 


Suit in a State court to adjudicate a matter 
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oe Ete Cesc 8) Lee fetasan tera 
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ois: = - e554 307 a7 
jug ay > mm susees i 7 7 eli <8. &ie 
Taso aery e2n . s¢ee tyend iste tel 


east so War ipetin : » erecé »-AL° 91a 


Cit awetS “eS Judea by Virtue of a previous 
Peceoal COU LmucelsolGiineay ln vVaeatine the 
Pi jumel ion, Owe. ben 1 ces heankmur ter oe: 


"/Phe act of 17937 expresses on its 

face (Wegsuty Ge’ hands off’ by the 
Leger scourts in thease of the in-— 
HWUuNnCctLOnN tO Sweaty 12tuoet ion ines State 
court <-> =: ae ‘Te Het “Gr 1793 eepressics 
the desire of Congress tosavoid Mtction 
between the federal government and the 
states mesulting from the intruslom of 
Peg@emgel authority i1vbo tne orderly 
Pimecunon Of a State Suajugtetal process, 


ie Goinion closed shy squctmnms from 
Jeseice Campvpell'sS Golnmion in, liges Case OF 
iengraeey. Carry), the wgeds tnaatave have 
@mored above. 
imeem res Vv. City lot demme lhe. sai 
Wes a o(smcomo.cr., S77, Oy Mamie. load (1043) 
mie court held that federal districy commis 
have authority to decide cases under the 
Citi stents Act, but said: 
PWant Ol SCULLY «jurisdic pilomea nome 
Soro tO ime pOWEer Of (Ihe Core, PoOmaecide 
tc ca CG t=: 2 May Neyo tiiotc os aman nc 
Gecoeuet ion Of ~The cour were OljCcetca uC 
on its own motion « + « Especially should 


it do so where its powers are invoked to 
interfere bv injunction with threatened 
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Crimmnaewecoseculions in a state court 
oo Comeress =; = * Gas adopted the 
Doleytee Ol  Peaveen? coneral iy to 

Ghee ob meo courts tie trial or criminal 
cases arising under state Lawes, ab ject 
tonnes Court OF any {ederai 
questions involved. Hence, courts of 
equity, in the exercise of their dis- 
Creltbonmeveroollcves Should com omgn to 
iis OO lMmey by relusing €0° Pavertere 

with or embarrass threatened proceedings 
in state courts save in those exceptional 
cases which call fox the interposition of 
qecourt somecgnity to prevent inreparaaie 
jiu ee ee Courts do Mot omdl qari ly 
restm@in crimimal prosecutions... No 
persoue to une From proseeulion in 

COOC i mianmeror iS aliegeed cranial acils. 
Ge Jinepence, Even theauwen allesed to, ve 
im Vlolembod Of COMSLItTUUTOnam Puaeantees. 
Meno Us eeround TOY equi Lane m@e ten. 
Since =a" Constilutionaliiyve. == may 
be determined as readily in the criminal 
Sace 2omiweansuit Tor an ite ton. — <2 
Where the threatened prosecution is by 
Slaee Of 1 ieers for alleced Violations on 
if Seite Maw the state courts avrewlitc 
final arbiters of its meaning, subject 
OMLvuto review by this courtwon federal 
memes 2 so Tenge (hewarres! Wi tine 
Hece@ameec@uris Of Lhe DmOcesses ‘Gre ui 
eee aweWl Loin ie Siates ie. came. 

ace lO Oe SUDDOrLed Only Olea sidhins o7 
fomieer Or irreparable injury ‘Detmecmeas 
and immediate! « + * It does not appear 
from the record that pefitioners have 
been threatened with any injury other 
than that incidental to every proceeding 
Peouemt lavtiully anduim cocd TAlthewewce -! 
(Emphasis added) 
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Sieiopeiie vV.QMBoard, 342 U.S. 117, 
meeSret. lie, 96 Llid. Tce (1951), was a 
Cx1sce in wawen tne prosecuting attormey in a 
Smee COUrt craminal case proposed t0 inrro— 
Gace cvidence @ptained by wiretapping, which 
weurom WOUldeewme DCCn A VlOlatiaa of 4 
(eereial cri) law. [The deWerdant asiced 
nce ledenal court for an lngwmeiomey ieee 
Sst ce Meier ecr's opinion saad; 


Miven if the power to grant the relief 
Were SOUG@@:. Tlay be fairly and constitu 
tionally derived from the generality of 
mime lamemece of the Civil Kiegiomicre. te 
sustain the claim would disregard the 
power of courts of equity to exercise 
Giese: CiWoneernien, 1 aA. meerter sor equi, 
nurticesction, the balance 1S @eainet ine 
ome Of their power, Here ner cons tera — 
Prem Coverite Laat GisSerelLom:) touen 

Pe wuaos ene, MOST SeCnS li tye source ia 
friction Deélween States and Weatlon, 
namely the active intrusion of the fed- 
C@atewcourlsS Im the adi Westra t lomeo nme 
‘Ciminal law fer the prosecution of crimes 
SOls yy wLihin the Dower OL he stabeoe 

We hold that the federal courts should 
refuse to intervene in State criminal 
proceedings to suppress tne use of 
evidence even wnen claimed to have been 
secured by unlawful search and seizure. 
Pie maxim that equity willeno: Engen. 
criminal vrosecution Summarizes centuries 
of weighty experience in Anglo-American 
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Taw i alti Ome vely reinforced 
Yomen <5 = -- PERS ons «+ = + between co- 
ordi have political authorities rc! in 
ge iC, 4c a 


UAT the welll, the evidence Som@nt to be 
Suppressed may vrovide the basis for 
Gonvicllowme: the petitioners ma tie 

Mew Jerse,yecourts. Such a conviction, 
we Hamme eld> would not deprive them or 
Que piccecaemo: law. 


ie [hese mcorsicderations Limit tedera: 
Courts ah Pesitrainime state prosecutions 
merely threatened, how much more cogent 
eme tere tOepmecvVent federak tyrert erence 
eiK) “e Oececcaines OffCe Deg a: 


EY> we were tO Saucticon this iatervenvion. 

@ epee every Share Cri ve lair G— 

Dee ILNSYpPDOY lable Glern oe soa. 

ae ae” of procedureal due process 

woo or 10S far-flung anc Unde: mied 
- pint imvite a flanking mevement 
the system of state courts by 

To the federal forum. with vow. 
Wey 60 Tits Court 2 
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fey aouns ac tO Lhe attitude of the 
Mini wes sStatcs okpreme Court in these cases 
meas put ©O Test by the case of acon ee 
Senmectler sco U.S. 361, 5 Lewd. 2d Gay 
emes.Ct. 682 Qi which the Court, in an opinion 
byilustice Wiasttaker, coneumred im by Six 
fimetices;, fumimer quoted from Sletagemiayy. 
iGiieped, Suga. There the Supreme Court deait 
with a case wherein defendants in an Illinois 
Srl tinal Case@eending in an [llimeis .court 
char@ed with illegal possession of narcotics 
Prouga: soubiet imebhes federal distriget. count to 
Mipomid Ene M™mercolics claimed to nave been 
Mlibesaliv Seizea and to 6njoln ene Slate 
Haecot los agemts from testifyme ame chem hia | 
Gur file Crimmm@al Case 1M (he State com cee 
meamcOoulucs aeents moved to dismiss for @iauiuce 
mor Ssuele a Clatin and the District Coumtm@earansed 
ine morton aid dismissed the action. ihe 
Sevichune Circuit Aillirmed amd fies supeemc 


Coury oranted certiorari 10 review Theme er. 


pes 
©) 


a seu 7 ie 


i? Pua a iV 


Vo! TI 37 Ae 
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ly , io ag 8 
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ine Cexeneants in the State criminal action 

had moved to suppress the evidence as illegally 
ce ZoGmendmgae Stave COURT, alcer aa teamimna. 
had denied the motion to suppress. The 

Berens Count eer sthe United Staves. an 

en Ue Ce dienissal Of The actvonmere— 
viewed the matter, as follows: 


7 > in@eed:, the alleeat lions of seine 
COND nite i eMmet ively Show thal per — 
Eroner does -have such 4 wemedye in Bae 
Iieners sceurt and that he has 2ewie ie, 
Pecseecimecemi: there, Dutsonm seo tie 
molt Ofean adverse interlocutory order. 
Miaiwecoury, wiose jJurisdict tom ise 
euleecied., Lelains JUrISdiCcliom over tenes 
Homer auO me CxcluSioOn 01 “Ao vier 
COuUrlTS--certainlLy to the exclusion “of 
ito wtederml. District Court =— ume lee 
Gmevyo tes been fully pertormined, Hari acer 
wewoedley, LYv2 US 148, 1Ote we Led 95: 
Way to Sct 119: Peck v Ue@iness (U5) 7 
oped, “O24, 625, 22 Led 841, S20 .gamnd 
PmecteaelOnriine tnis mater Asmwoml ace 
Pemfoue Devi Cr tan, the Pedra lc aumis 
iia ne, Crimi pal Tria ieee) he om. 
Comic Adheres (TO 11S interlocmbory crac 
GYmlne SUPPYreSsion sue To peti toner > 
Ore qudice, hé has an appeal to Themen premne 
G@urt Of that State, “nd a rieat it eed 
Bey LOwpetltiion tor ‘review Dy Whe cou: 
Gi any federal questions Imvolved,| 
GMS sy) Canet le 52300) US wiko Ae ee | 
Wc O20 3 6oes Coe. eee 
Pemenere! ore clear thal Deli ticomermnas ea 
plain and adéd#éete remedy at Law in the 
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aS 


criminal case pending against him 
Diesen imo L Ss” COUMY: 


Were ies Suall another cardinal reason 
Wie Wes Mr Oper far time District Court 
to dismiss the complaint. We Live in 

THe jurioWbetion of two Ssovereipneres. 
Bach has its own system of courts to 
Intcrerca@ cad enforce 1ts laws, almenonen 
Piecommeoterecrritemy,.  Tnese columes>s comrd 
mOlt perform their respective fumetions 
wWeenout eimberrassinege conflicts uness 
rules wemee adopted to avoid them. such 
rules have been adopted. One of them is 
eat ieercomocd. “Sliould note pommrrt ed 
EOutscwtC Migelelh ime y Of Obie, SoVerewsenly 
MomOolo ane 1S trial in @ae  (ourts Om 
ius) Gm@der sg ess the néecess2my Operal von 
Of Such mMa@ie@ninery prevents his having a 
Poe eriteki | POnZ V. Pessemeacm, Joc Ws 
Bee On eo 1, Cd COT, Gl, 42558Ct ase: 
Poetic vo te mol her 15 The sr edeiza 
eCourtS Should not exercise their dis- 
peer louiry power 'TO inter rere with om 
Paathese tireatencd procecdimeas amecuare 
courts Save in those exceptional castes 
ech Cem Or The imber post li On sOu me 
Court eo: Ga@nity to prevent merepsaraate 
Pojuey eich 15 Clear 2d iaimia Wen eee ee 
ae v. Jeannette, supra (319 US at 
Gis D5. 


t 


Me Ghia 2Chln, petit 1Omer not oii 
seeks To ifterfere with and embarrass 
Live om ce conrtl ity Ais Criminal «ase, 
mie NC wWiso seeks conpmerteiy tomrawer. 
MoS Nad gnent by relittea tines as trier 
Gen novo ln a federal court Uiewvery teste 
that he has already litigated in the 
state court. ‘If we were to sanction 
this intervention, we would expose every 
SELtLeCMerimmal werosecutten to Vasmepeer 
Soom merit ton, Very caSetion cm 


procedural due process of law--with its 
far-flung and undefined range--would 
Invite a Llankwing movement against the 
Ksceieoummrea ver COUPLES by resort (oO Une 
federal forum, with review if need be 

Tom iiGne Goure. to determine the aiscouc. 
Asserted unconstitutionality in the in- 
Dane lime cme sSelLectlon Of the prand and 
pewit Bindi an the failume to apport 
counsel, in the admission of a confession, 
im the crertmon ©f an uniair trial armos— 
pacre, ia @he misconduct Or the trial 
court /and, we may add, in the ruling of 
motions to suppress evidence, and in ruling 
the conipetency of witnesses and their 
testimony7 -- all would provide ready 
CMPOrtUmiiagea. which congcleml ious counsel 
ni@ht be bound to employ, to subvert the 
derive erle@eclive prosecul1oneof vocal 
Ckime 2 bocal courts. bo Silepest these 
difficulties is to recognize their solu- 
Ton,  esrelanelli Vv. Mimard, 342) Us a17, 
(eee Peter oo i ed 136, 43a 64a (2s Gt 
gee." 


If what is here attempted can be sus- 


Poiweda theme 1S3no reasom why, wlth tie 


actron as @ precedent, rederal district coprt 


Meview of every rulane of the State court in 


the course of the trial may not be soughtupon 


the claim that it contravenes some federal 


Constitutional rient of the derendant. 


linealiy, Cleary ve Bo leer. vod Uae 


cow, 2 leeds 390, 63.$.CTe 385, comsiders and 
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lays acmuc tine areunent that federal courts 
Should interfere to preserve federal con- 
stitutional rights on the theory that State 
court protection is inadequate. 

A federal court ‘nad enjoined a State 
ei velal frometestifyine in a state criminal 
prosecution and had been affirmed by a divided 
fourt of Appeats. 

Inesreversing Justice Marian saad: 


UGourte Or equity traditionally have 
BeoMUsictme OmcepDt in rare instamecs. a0 
enjoim criminal prosecutions,  Phis 
principle ‘is impressively reinforced 
when not merely the relations between 
coordinate courts but between coordinate 
political authorities are in issue.' 
Saetanewuley Minard, c42 WS 01 7a. 
COmneede too, a2. (25 CU Wher. ines 
Ween Mangtested in numerous decisions son 
this Court involving a State's enforce- 
item Of 1tS criminal law. H.G). uecen 
vedolimager, 360 US 498, 3 Led 2d 676, 
81 S Ct 650; Douglas v Jeannette, 319 
Westar, of lL. 6d L324. Gas Ceo 1 tee eee 
Hevson v Buck, di3 US d67, 80 Lb ea tae 
Sia ct Goce. Loo ALR 14720. Beals. 
Miiccourt’ PP. KR. Corp. 322 USe4o acme 
edmoi’, Glo Cr 416. The considera mons 
that have prompted denial of federal 
imqunetive relief affecting state puc— 
secutions were epitomized in the 
seetaneniz Case, in which this Coma 
refused to sanction an injunction 


00 


Against state Officials to prevent 
them from using in a state criminal 
trial evidence seized by state police 
in allemed violation of the Four- 
teenth Amendment :" 


Viiewgcmashere quoted An part the 


Language of Stefanelli, supra/7 and then said: 


See 


wie wWitimmomemine Of Injm@mctive Meller 
Seinst thas state official dees not 
deprive respondent of the opportunity 
for hetdiemalt correction of any denial or 
federal cemstitutional rigsits in the 
stave: procemdings. To thesextent that 
such Wichws Mave been violated, “cl,, 
6.2), Wap v. Qhio, 376 US Gao; 6 med 
ga TOL, om = Cl L0G4, Gaeelikzd ee , 
Suge, Mo may raise the objection in 
the state courts and then seek review 
ine this @oumt of an adverse determina 
iron by wine New York Court o1 Appeals. 
oO pemmet steh claims to be [iit eated 
collaterally, as 1s sought here, would 
in Ofreer frustrate thie d@ep-seared 
fedewal polwcy against pwecenes! weve. 


also: 


Dumbeowicied v. Prister, 380° U.S. 94 7e7 
ae cdee d 22 


Buineiicd. V. coun 011 Conn, 23 Ui US 2 oar 
Sooormee. LUSS, of Gthd. ba24 


Mgeue Vv. C.l.00, 307 U/Sae406, 50 omer, 
954, 83 L.Ed. 1423 


Ackerman v. International Longshoreman's 


gor ; Whoo ekev Fucd O60 COLA, ee) Si) 


OL 


Coop wey oiaeeltcan., 164 i.2d Lio 
(Chee 1 


Chestwmut v. New York, 370 F.2d 1 


Come 166 


We turn now to the District Court's 
finding and c@Mclusion that the Civil Ritehts 
statutes, Section 1343, Title 28 and Section 
reco, ithe Ge United Staies Code are or 
may be construed as an express "authorization 
by Wot of Congress" for a feaeradl court vo 
enjoin State court action. 

We first pause to point out that ieven 
heme Dar OF Section 2283, Mmthe 23, United 
slates Codep# be lifted by the CivilsRighis 
eer utes, 1¢ by no means fTollews that a 
feaeralb court will automatiteally eujein 
Slave cOlrt action when the asserted federal 
Comsvltwi tonal rights Of a derendamt in a 
Suare Court Criminal prosecution are clladmed 
mo pe inrrineed. “The barrier of Vhe lone 
elandite policy of the { edeigal se@inst Ss aged ns ¢ 
intermeddling in State court criminal matters 


must also be breached, 


32 


Ceomiaimiy amt le thes Uimired  tsmates 
Supreme Court has stepped aside from answer- 
Pac tne GWeemron direchly was to there feet of 
the Civil Rights Act as an express authoriza- 
tion by an Act of Congress, it has shown no 
disposition to reach that conclusion despite 
Sppowtiunity torso hold. 

Inesiscsamcllt, supra, the Count intiro— 
dueed Itam@eGoneidermationgol t(heepmoperety of an 
Mijumeitve onder livolving State action by the 


Mavace 


"Even if the power to grant the relief 
here "Solent may be fairly and Govev1 a— 
Tretia derived from Them oenera mim yanes, 
ime Lamouaee of the Civ leR onto rc Gamo 
sustain the claim would disregard the 
BOwer O01 COUrtS Of Hauity tomexecuerse 
Gdaseretion when, in a Maver of equity 
Hosa re ho, We Dalance US eacea ino 
the using of their power." 


Probably the most carefully reasoned 
GCasercenying this effect to the Civil Righnes 
Metets that Of Baines v. City ot Wanvalle. 
Beqer.2d 079 (C,A. 4, 1964). The case aac 
decided on rehearing by the Court sitting en 


banc. The Court expressly turned its attention 


Rw) 


ho Che@minestlonm@us (O themenicet olf the 

Cn iGeteace WON the equity power of 

a ie@deral collet As limited by Section 2263, 

Getic 25) Uniiied Stim cs: Codec, or thembieiri ct 

iiacecr  didmarsrearcn the merits of the cou— 

Seti lomal clams made and the alleged 

ii remeement UWmerecot by State Off ueuals in 

UCM otale scOumis OF Virpinia. ie meld 

woctmon 2205,s0pta, and tie praincimles of 

COmmuy required that he refrain trom inter- 

Mesut Gn tae Vireinia court craminal 

prosecutions. While it is true there were 

Pemiboscnitseune United States Sucremes Comm: 

Semmed) Ceriiorari . 

After considering the historical 

weve lopme me On SeClLion 2203 the Court said. 
Uijewati l-ln junction Stalute =as revised 
PiVetotow CONLaIna Ehnee Seevera |) sex comm kane 
PubeOb ets clear irom toe Revwisew = snows 
toate the Only SubStaniive “ehange 1niended 
by the enlargement of the exceptions was 
piowo vem Lr hing Of the Resmiae in Toucen, 


VewNcw Vor Lite Insurance Col. alesse 
WG 62es Cle 139 CG Lata le ay 
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li Giese ol “he Suoreme Court had iredd 
Deeley “are Cie” ate SS a juncerLon 
statute prevented Tederal circumscrin- 
Mion of B@ptace Eon im ar state court 

OL Dower @iMoady Sully litagawed in tne 
federal courts. he situatlLoOn was @nalo- 
COs TOM mecOMUligt10n O01 proceed iaias in 
A Sti econ tweiier the AcCligmehad = veen 
Grreciigelwerenoved to a imedierml court. 
Hee puipome Cb Lime revision wes TO con 
form tiem iwersituaitiionsme Raere was also 
in mind the unseemliness and technical 
Barat Loma iy Gf COtcurrent wroceedings 
en ines se end Ledeqal Coummss for 
the court which first seized the res 
acquired a possession which was necessar- 
Tiy cefeltcive of that of the othe court . 
(waco win wercorni tion of Phese @s11lammons. 
aad eowder TO overturn tmewresuiet oF 
Vomeey thet the LOAS Pevision wntroduced 
ties Cxcept10ns ‘where necessary in.aid of 
ims foletsalction, Or tO protect or efrecua— 
ave Is Gmdemencs . ' 


Mince LOZSee revision also qualified ine 
Pico epkohabaelion of tme Gimli —1 nae t fon 
sratute wath the words “except <iS car 
Wacesly auaihorizeds by Act of Conemess | 
iiessseenlaccd the Only “exceéotlon cari, 
contained within that statute which had 
been limited to bankruptcy matters. The 
revisers stated that the change was de- 
Signed to continue the bankruptcy excep- 
tion and to recognize those other statu- 
tory exceptions which Congress had effective- 
Ly accomplished without expressly amend- 
ing the anti-injunction statute and those 
Sinem Greeplions whlch the Conemwess en eent 
aummowi Ze in Similiar fashion, (de Gece. 


"We thus come to the question whether 
tie, Civil Kiehts Act and the Judicial 


COmere ite Comune Ss Upon time district 
COU ts ir iSdmaclLoOn TO Prant redress 
for Cemra@Yesion by Stake action of 

Coie Meatoneie PCH LS. JCOMGt Lt ite an 
CXetessceaurmom.7allon by tre Cemercss 
of federa@l Stays of state court pro- 
seedings wien a claimed denial of civil 
Moh tSmisommeec DASIS POY invocation ~on 
mac preoeesses of the federal courte. 
Dhils Gwestren, 2s such and im) this 
conte. Ct. sete Supreme Ceuiwl ews ewer 
Cons i@omede thourh, 25 Wich presently 
appear, wet hes consistenily appiied 

ae Stagss@le, or the Undemyine pd 
Clhse yao tard pDrimekpres 01 “Com! ty - 
to force Lose interference by the Lower 
federal courte with stave court proceed- 
Mies Mavelvinge ASScricd Goaerivaiioms on 
Givi) Tiga S., 


"The anti-injunction statute can have 
er1ecta ve sopplication Only wHth respect 
fo those matters over which the distwicr 
Coumes Cave A PenecralVequity Worse mame. 
Perm te teers NO Jurist verions 1 Ono wen 
Pijiniet low Or Any Kind, Ghewe sen crdicen 
DOr sGhe: Operation of a Heerow Sslarvuitonry 
Sel uetton Of itgunet tons mney lie 

epeet ted eGrrect. li verve cron. sen 
epeveral Cquily qurisdiction cCreaved an 
exception to the anti -iniunertoneatcak auc. 
the statute would be meaningless. 


MOGst he cOvirary, when the Undwed sSuares 
1s not directly involved as a party and 
tome Camper Of Irvitatine cour! kctenwa en 
State courts is great, the Sapiens Court's 


dios menent fas been toward we Sty wel 
Comme BONO! ac 2203,. This is 

Dia cia Wietraved by 1ts ade= 
Clotouw, tiemoumcey Vv. New York Life 
TmsteemecmoGa. It sho apparent in its 
mec so ueor Amalgamated Cloth ne 
Womkers Oleeineri cacy. Rachingm Bmeieh ems 
CC wee Gl, Sie 1 0 a Cl wee 
Ue yh, see, “in witch it Send “70/77 
that enactment /the revision which is 
now g 22837, Congress made clear beyond 
Call Whee Une prokmpbi tion 1S Het Tompe 
Whiteebed Miney by judicaal tmprovisat von 
ie Weenie ACON 1 FMOMs wn 1S ah 
ia Lor Cole oOuecnt not lagntiy to 

Ea eCclaige. toorelegate S§ 2209 (oO mean 
ie ees ge SSF 


Gn VeOnotrucil1On 15 Stronely Supperved 
byet@emoupreme Court's consisten« Spee ct 
erence wer uci ple of = 2293- ineil veges 
Cee ope) every Gase belOreeG ie supreme 
Court in which federal interference with 
state court proceedings has been premised 
Wponescemhed denials Of Civil) roms) Banc 
Spem@emereccurt has requinre@d or Sawer logged 
federal forbearance. IT has usually done 
SOM Mme OAStToNOl CONS ICE at lons om 

Sil tveand COmltiy [ashioned=by a0 Maur 
which are identical with those which 
Uieemere tne Stative. ii jude iem ora 
ciples of equity and comity prevent 
veqe@al Stay Of Jeriniial Voc eccccetma. 
Mimreocate COURT, Iie tomd irre lis me 

See, HOW anmuneia li filed <onmeresstona. 
Giimand LO tie Sameend Cam he wong gece 
Hise, SuUDSeOuCh, acl On Ime Conetescmis 

an implied repeal of the absolute con- 
Pies Oma! Cir ection 1b Cangot uvea sem = 
ably be said not to have modified a 


ices Mio washioned rule which, ad 

Dowie COC tenSsive with The Gay rer 
statute. + 4% 
Got eee Gmat aes, O89, a0, aal 


Tne, GCemri Chien Mel ved upon icnagemcon vv, 
Trailway Bus Company, 194 F.Supp. 423 (1961, 
Mee. b.. Val), a three-judge court. Wine 
Three=jud@e court's decision was affirmed by 
ince UN tedmatLmates Supreme Court sub. wem-. 
Peaster, 874 U.S. 78s 3s S.C. 
Poe. 10 LiEdaed 1044s The case imavolved 
prosecnation of colored defendants for trespass 


iene wesit-in." The three-jude@e count 


Toi eeve have “Crmed si Owed idan > 
Party sn Caese Statutes or in— 
SQuateleysin thelr enilor¢ement s neyo. 
theless the plaintiffs have not shown 

ad ene itiemnent to an injiunci ton, am 
Pneseirst place, a plain andvadiequare 
Memcay tat law 18 available to) Eaem aud 
Pie eadiness, Of Course, "Compmer cy 
Wemures their appeal To equity 4uris— 
diction. Redress at law is provided in 
Plein Opportunity to detend 1 meme, agape | 
PeOSeeUtL ONS, Imdeed tO Stamiem: oma 
a case 1s made against them beyond a 
Measouaule douolt under these yery 
statutes, witn no burden whatsoever 

upon them as defendants there. Nothing 


08 


D 


= hae 


Wweme ifi@aicates that a full and fair 
pacsciiatrone tearing and COnsidena— 
Cio Or Laerr views upon the validity 
Cope mVOesclaliites Cannot De Mad sem Ome 
Pe moteawme COUNLS MI bMeSe proscceuL lone. 
Secmecmerecorc, 4 Cir.,, (ooh ia ae 

20 fee, Sloe ree is eieo Tie sit ieee 
ricit of @ewiew in the Federal Suprem 
CouUrteeoceemliiatraved by Murdock (vy. 
Commonweaisit of Pennsylvania, Lodae 

Oo OMe BOO, GorSeCl, BHO, oi Lame. 
[293] Mere oarable injury te tne plain 
tiffs through submission of their con- 
tentignicut itis Mannter Lome Shave 
tripumals 15 mor demonstrated, Thus 
circumstance obviously undermines ali 
fOUniatron Tor the injunction claimed, 


PoSErememmening Chispeconciusion is) tire 
time-honored, judicious precept that a 
Pedeml coum: anould never InGerogce |e 
deec~se WelLween a State fama a erimines: 
accused Save in unusual circumstances — 
MigenG@ie to ere. Spence Vac team 
Cie Fodor 13, Sir ae © 
Gecemuly eds Nebruany 27 roe la he 
Supreme Court reaffirmed this rule. 
Motil speaking to this point for eiie 
Commit ti wilsom Vv. Scimert fers ace 
Wee. SOL sol wel, CU2. toa, ote 

2d 620, Justice Whittaker summarized 
PiewTCcmrinesin this laneuave:| 

/The Court here quoted the language 
referred to, supra, from Wilson v. 
Schnettler7/, 


Phethe sinlerest Of Dirigo one 


overlong brief to a close, we now merely 


Clee tie following cases as bearing upon or 


Poe ceimememem ph EiCuritityaot tne Civil 
etieownou as CONStyLULINg SUCK Anvexonecs 
autnoriagtton by Act of Congress: 


Ole oor ae eno Conmorat tone. Gaguy 
Of Ph Midielphia, S33 F.2d 963 


Cromer Cle & is 


Sitpaci wv. Village of Laneding, 260 F.2d 


Lou es i ae 

Gooey. We Bios, 312 F.2d 257 (en 7) 
Sicesegiie vy. Bamiry, 233 Fy2d 220 (CeigaG) 
Beton Vv. Rogers, 2638 Wiz B28 (eps) 
Egan v. Aurora, 275 F.2d 377 (C.A. 7) 


Remeevs City of Noprolk, (40s h 2 Sipe oc 
Cree ee a . 58 

Fowler v. United States. State o1 
Cae.@ornia and 1s Off Veialey Zoo i eampe. 
ool Oe OOo 


Tee Mae aay of Jacksonville. lac 


lees Fe fia 


Even in cases which have construed the 
Civil Rights Act as providing such express 
aecmorization the ruling hasS been that wauric— 
diction to supervise state action will only 
We wexercised in emceptional cases meécrmne rie 
clear and imminent danger of irreparable damage 


test. 
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Sarisohn v. Appetlate Division 
Pca bent., Supreme Court of NYY. 


Zoot oupe. 2 CloCT) 


Wallach v. ae Of Maereedaule, 3276 
reg ae, Cok. oC: y Ese 


Un Cie) oo ineic 1. Workers V. peel lan 238 


ie sappe of0 (UPC. Wl). No. Car, 14a) 


Seco COle, 320. i230 Ca eeieae 


LIG3) 
ae ys Lynem, 267 For 237 (Cw 
L959) 


(Cf Demelas v. Cltyoot Jeannette suis) 
SeeClirPliCeallONS OF JARROR ITT kN Ty 


sk Jugk 


Miieetotpict Judge erred Wigs somata 
Mimiigunectionm Staying State court action ior 
the reason the plaintiffs (defendants in the 
State court) had an adequate remedy for relief, 
shit ted, —ind had nol exnauat ed simetwes eae 
memedies, 1.¢€., by Motions to Quash Tie einiemna— 
ton addressed to the trial court and) by appeal 
MG ite State appellate courts 1f necessary, 
Migewer. a Writ of Memndamus docs hot ive ure 
eoeurol Uiscretionm of an iLafertor 911 pues 
@erto review error in interlocubory oracrs 
Pesedin the juriSdiction of the ianierior 
Eel ounal. 


IV 
Mee District J udper err ads aiden 


Smelt unetion Staying STAtTe Cour, acl tonto 
ie wreason Emat «he complaints attipmerave ty 
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Sic, Commence necir face that sunpetant ally ene 
same relief had been sought by plaintiffs in 
Ppoea finemsrizona Court of Appeals and the 

Pee Zona Supweme Court and had been retused 
Pletieitis by tne Arizona appellate counte:. 
fuers constitured a State court interpretation 
Se irizona Lawethat either the magistrate fad 
no inherent powWér to close a hearing because 
Gert icte 2. section ll of the Brizona Ccon- 
Si aturion or tmat there was no sufficient 
Spowine Of €fear, imminent and lrreparaule 
mee, tO pl@intiffs such aS warranted dene 
/mecerae Dpablie the right and liberty of 
epservine the court processes of The Arizona 
Courts as guaranteed by both the United States 
maid thc JMeiwzeme Constitutions. In 1ther event, 
mae error of Weel izona Courts, if in Weer 
meror was committed, is not subject to revien 
Myer nhitead Suates District Court guder ire 
Sem iiy powers. 


Amiiowe 2, Section 11, Arizema olawme 
Cegstitution provides: 
Ve aay) Administration of {MWe tree 


ScCciom 14 Jusuice 1ng2ltee2 ee 
Tot weve maim@inlstered Openly. ama 
without unnecessary delay." 

Dies DeOvIisTon Clearly stat coat 
PameecenOliLcy of Arizona thay the bustyeee 
emits COUrtS Shall be transacted iq melt 
bowie vVilews It 1S an addition to 2nd 


Supplements Article 2, Sections 2oeande4 


of the Arizona Constitution which guarantee 


Ge 


a teiaieoy jury, and in cr itinmeal cages a 
DUD ener Uilgver tk atl, 

iimacenomc lear thereiame,) (hat wierd 
the Arizona Supreme Court rejected the Peti- 
tion for a Writ of Mandamus it well may have 
done so by reason of the above constitutional 
provision. | 

However, appellees defeat their own 
cao event earner CStablishineg That theunacrs— 
trate's power must be inherent and hence 
@escreulomary, they then assert that they shee 
Swianstea their State court remedies tivo 
Perttiens for a Writ of Mandamus. 

A Writ of Mandamus is not allowable 
under Arizona law to control or Supervise 
Wiemexercise by an interior tribunal oie. 
discretionary power. In Greater Arizona 
Bevenessand Loan Assoc. v. Tang, 97 Aiiizemae a), 
mow P.2d 121, the Arizona Supreme Court said: 

"Mandamus will issue to compel public 
Giticers, including judges of vimnecmucn 
COUR TS, £0 perfe@rm an act whieh were. law 


specifically enjoins as a duty * % x 
However,.i1f thie act seitgnt for be judicial 
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iiweeowenatacrer, Unis court, canuet 
Sorina whel Its aclion should be. 
much Less can command how and what 
said action should be after the matter 
has been acted upon, no matter how 
erroneous. «= + + It is fundamental 
(Witte as Mere tne lower  comnd 
nas jurisdiction of the matter it has 
iiespameg to debermine and decider rine 
ie tCCmmneeeh Dineludes the power te 
decide it wrong as well as decide it 
raven." 


Secgauso TupmewimericansEmployers JimsmmC 0 7 
Wine Ton oun Cir. 1937) 

Mav@amucwaf course, 15 the Samemas 
an injunction. There is no difference between 
enjoining a judge from holding closed hearings 
by Writ of Mandamus and directing that the 
judge hold open hearings. 

tiny arver the prelimary heariig sic 
wou Muespmequdice has ingbact ecm 
eae tened the dememdant in a Weniminan 
case may move to quash the Information. 
ioete Rule 169, Arizona Rules of Criminal 
meceedure, does not explicitly take Gerenence 
Comsat Beason for a Motlon TomOuash asp aim, 


if an illegal preliminary hearing has been 
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held there has been no lawful preliminary 
Reomene and hemee the defendant may mewe 
bo CUaan. 

Nor is the defendant without a remedy 
if Genied a cifesed hearing. In People v. 
meine ue, 204 P)2a 225 the Californiawsugdene 
Court held that improper refusa. of a “eloged 
preliminary hearing survived as grounds for 
mevewow. Ghd CYrimma: conviction. Whave 
there a statute authorizing such a demand by 
a defendant was involved the improper denial 
Glewsuch a@m@equest, if the Court had Tie geome 
TO grant if, would seem equally open to 
pipe llale serutiny . 

Pitialiy, all claims of prejudie cee we 
foreclosed appellees by the case of United 
Peo eo VeoHoandy, gol U.S. 454, 76 Creme 
miOebend. Loci. Tne Court said: 

Pes While this Court standstread auc 
Gormect Violations Of consti nivone. 
Mecis, Lt also Holds that “1 swemmer 
asking too much that the burden of 
showing essential unfairness be sus- 


toayned by him who clains Suchen | uemice 
Mit wSeens 10 heve the result Sel aewce. 
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ema vette be Sustained nol as fa 
fieweeeemon = speculation but as aldemnon- 
Suge mtewiealaty,'’ Adams ve Umieed 
Seaeecemeo lL (> 269, 251, 87 Leed eager 
ieee elt 290, 143 ALR 435.5 See 
AsO mememalter Vv. New Youle, olo0 us 
ieee eo ls Cd 1492 1496) Gogoeeer 
U2 So tecmmece Vv. California, 343905 
io ieee Li, Cd O12 88D. (205 mer 
ooo eiteoeece Holmes, Speaking fom aa 
Eaanwwems Court in Holt v. United 
Mapes eons 245, 201, oA teed sleaze 
2 oeemorot 2, 20 Ann Cag lao. 
e2utioOnmegutauat ‘It tne mere oppor 
Peter mre ud1lce Or COM pe Vom 
fem tateema DR eSumDL On that \imey sesemame 
Hiei WMernard tO Malnlain {uy ieee 
uUnpcer Eme= COmditions of the present Ways 


iewiewe Cxamined petitioner's 
allegations, the testimony and docu- 
(etbowyeewlLeence In Support tHereore 
Side, eiegnuments. We conclude Eada 
COG emeISt YWaat has been Sadwnm 15) iia 
Poeecr team respects, Opoortunimey mare 
beevuc ccwexisted. From this we sarge 
Aorcd CO uniecr that petitioner wae 
pregudiced. [he Law recorthizes thal 
prejudice may rnfect any trial ane 
Provides provection against. “Kor 
Cienp bes provision is ma@e for wae 
voir dire exainination @nd for challewecs 
Of Jurors who indicate that they may 
Dewore (diced. In additiong sagomine 
Soanlian number of peremptory chal betes 
i 2) iowed, This gives to Gael aie, 
a [aree discretion to exclude Wie 
g@eemed objectionable for any rewson 
ore no 1@ason. Another protection a. 
avatloble through the severance of he 
iw, of The defendants and “Wieoman 
continusinces of the FPespeciive Gr mais. 


Still another means of protection 
®@ that of a change of venue for 
BMOperwcause!. 


"Tn the instant case, notwithstanding 
Lie miaCummia: “COMMUCTeIt COUNG el. fom 
Tee wi Momogecra tet USe all Of hile 
Derenolen, cuallenges after a Scare. 
Ime Cxamim@atlon of prospective jie. 
On VGrr edie. and did nol Seek ameen. 
TLijauanee of the trtal or a chamge of 
VenUcwpertElLoner asks this Gouri, 

ig ci rmoctam to mien that the=news 
C@veraeeno: the robbery and @eroccede 
PMiesmpmken tO pelitioner's frre 

moc lemiemeire Oster -Zellty > triage 
created such an atmosphere of pre- 
iudice and hysteria that it was 
impossible to draw a fair and im- 
bartial jury from the community or 

oo ni@ietiecet aime trial. ate " 

HOO eee. a2: 1338 


NOpiWeasons, Othe than by way en 
Secoulative COnetusions, have been Sho ieeee 
warrant federal intervention and inter- 
Meddiine inmerderly State court orimunal 
processes. 

SPECTFICATION OF ERROR VII 

Dive Drstrict Judes erred Waetwamene 
Go. -, biimese21-29, Findings of Fact , ieue 
elisious of Law and Order) that "both= coumec. 
(counsel for Ron Kent Hooper and Purvis Ole 


Seer oOe@ers snd for State of Arizona and vomeme 
(erin, as County Attorney) concunred@ sia: 


OF 


ieee weGnoeable Willian H. Gooding = 33 mad 
fove@edtiemgenc" tO exclude the public aaa 
Sse olewecd tO WS an apprepriat ec cauce 
for the Court to exercise its discretion in 
favor of a closed hearing" for the reason 
moat here leno evidence in the recomdere 
Hooper t SuCheaat ind line. 

A reading of the transcript discloses 
that the Court's choice of words goes beyond 
what the County Attorney said. His remarks 
were directed to the factual assertions made 
iPyecei Sense Couns c le 

THES specification 1s made simply sce 


avoid apparent agreement with the plaintiffs' 


Desition. 
CONCLUSION 


These MheerlOcuLOry Order in Hoopes 
and Scroggs should be vacated with directions 


Wendl om1ss the complaint . 


ime temporary order in Borquezsomend 
Pe Vacated and a Writ of Prohibition issued 
Giwectine the District Judge to desist 


from further entertaining the complaint 
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i Gertiaiy that, in connection wisga@ 
mie presaratitomeor tiis brief, E have 
Sari ied Riise o sand 19 of the United 
Seates Court @meAppeais for the Ninth 


Ci ecuit, end that, in my opinion, the femmes 


going brief is in full compliance with those 


rules. van a 
/ / f of ' ! 


an aE . ; 
- j r) Z + J Si e . f 
oh a? i as foo 
fo, , ia (ors SAG Ate 
Ne a al 
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